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Fingerprinting as Condition Precedent to Granting 
Occupational Licenses. 


The Code of Ordinances of the City of New York pro- 
vides that “All applications for licenses shall be made to 
the commissioner of licenses, in such form and detail as 
he shall prescribe.” The Commissioner has prescribed 
that no original or renewal license to deal in second hand 
articles shall issue unless the applicant, or if the applicant 
be a corporation an officer thereof, submits his finger- 
prints. The petitioner (for mandamus to direct issuance 
of a license without fingerprinting), in M. Itzkowitz & 
Sons, Inc. vs. Geraghty, Commissioner, 247 N. Y. Sup. 703, 
objects to the regulation on the following grounds: finger- 
printing brands one as a criminal ; the requirement is un- 
constitutional ; the regulation is unreasonable and beyond 
the power of the Commissioner to make. The New York 
Supreme Court, Special Term, New York County, upholds 
the regulation. The court, pointing to the long use of 
fingerprints as a means of identification, believes the 
demand not unreasonable and not beyond the Commis- 
sioner’s authority, says that there is judicial authority for 
not considering fingerprinting as being violative of the 
spirit and purpose of the Constitution, and, reciting some 
of the many now customary uses thereof apart from crim- 
inal law, expresses the opinion that “it can no longer be 
maintained that taking the fingerprints of a person stigma- 
tizes him as a criminal.” 
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Congress Is Coming! 


A momentous session of Congress impends. 
Legislation affecting banking, the tariff, the 
railroads, even the very industrial and eco- 
nomic structure of the nation, is being talked 
of. How much of it will get to the floor? In 
what form will it get there? How much of it 
will survive? Business men and their at- 
torneys must KNOW. 
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is to provide, in systematic and convenient form, brief digests of signifi- 
cant current decisions of the courts, and the more important regulations, 
rulings or opinions of official bodies, which have a bearing on the 
organization, maintenance, conduct, regulation, or taxation of business 
corporations. It will be mailed regularly, postpaid and without charge, 
to lawyers, accountants, corporation officials, and others interested in 
corporation matters, upon written request to any of the company’s offices 
(see next page). 
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The Freeport Texas Company, 
a Delaware corporation, not do- 
ing business in Texas otherwise 
than as here stated, owned all the 
stock (except qualifying shares) 
of, and, so it was found, completely 
dominated and directed the activi- 
ties of, the Freeport Sulphur Com- 
pany, a Texas corporation actively 
engaged in business in that state. 
In a certain action it became nec- 
essary to determine whether or 
not the Texas Company was “do- 
ing business” in Texas, and 
whether or not service of process 
on it by service on the Sulphur 
Company as its agent was good. 
In effect, the Court of Civil Ap- 
peals of Texas (Galveston), re- 
versing the court below, answered 
both questions in the affirmative. 
(Subsequently, the subject matter 
of the controversy having become 
moot, a motion to dismiss was 
granted but a motion to withdraw 
the opinion was denied, such 
opinion however being somewhat 
modified.) In the opinion (Wil- 
liams et al. vs. Freeport Sulphur Co. 
et al., 40 S. W. (2d) 817, 824) it 
is stated: “The entity of a corpo- 
ration, as separate and distinct 
from that of its stockholders, is 
fixed and recognized in law for the 
benefit of both the stockholders 
and the public when the purpose 
of the corporation is one in which 
the public has a direct interest, 
but, when there is no public inter- 
est involved, this artificial entity is 
created and preserved primarily 
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for the benefit of the stockholders 
in carrying on the business of the 
corporation. The operation and 
activities of a purely private cor- 
poration can be only lawfully ex- 
ercised in the interest and for the 
benefit of the stockholders. This 
record shows that the only crea- 
ture, natural or artificial, having 
a beneficial interest in the Free-, 
port Sulphur Company, is the 
Freeport Texas Company for its 
stockholders. Then on what sound 
reason or theory can it be held 
that the business done by the 
Freeport Sulphur Company in this 
state was not done for the Free- 
port Texas Company? To hold 
otherwise, we must assume that 
the directors and manager of the 
Freeport Sulphur Company were, 
in violation of every legal and 
moral obligation, not carrying on 
the business of the company for or 
in the interest of its owners and 
stockholders, an assumption not 
only unsustained but negatived by 
all the testimony in the case.” In 
denying the motion to withdraw 
opinion the court said (page 827): 
“Upon further consideration, how- 
ever, we feel constrained to with- 
draw the holding in that opinion 
that because of the sole ownership 
of the stock of the Sulphur Com- 
pany by the Texas Company, it 
was unnecessary for the facts to 
otherwise show the control and 
domination by the Texas Com- 
pany of the Sulphur Company.” 
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Domestic Corporations 


Canada. 


“Custom and usage” of a stock exchange not controlling as against 
a “special arrangement.” A customer deposited with a stock broker, 
for sale by him at a stated price or better per share, a certificate 
representing 500 shares of stock in a corporation, under an agree- 
ment between the parties, so it was found, that in the event the 
shares were not sold the identical certificate was to be returned to 
the customer. The sale was not effected; demand was made for the 
return of the stock; the particular certificate having been delivered 
in fulfilment of a sale of like shares deposited for sale by another 
customer another certificate for 500 share was tendered but not 
accepted; “action for damages for detention of monies and conver- 
sion of shares.” It was urged that the custom and usage recognized 
by the Vancouver Stock Exchange, and in general use among all 
stock brokers is that delivery of the identical certificate deposited is 
not required but that a tender or delivery of a certificate covering an 
equal number of shares is good and sufficient tender or delivery. 
The trial court dismissed the plaintiff’s action, the British Columbia 
Court of Appeals reversed the judgment, and now the Supreme 
Court of Canada affirms the Court of Appeals. The court recognizes 
the full force of the custom and usage rule, “in the absence of evidence 
to the contrary,” says the stipulation (in the special agreement) may 
be unusual but is not unreasonable, and concludes—“we see no escape 
from the consequence that the special arrangement must be given 
effect to.” It is stated further that “The Court of Appeals awarded 
damages and, under the particular circumstances of the case, the 
question whether, on account of the technical breach, any loss was 
inflicted upon the respondent, was one of not inconsiderable nicety.” 
Cartwright & Crickmore Ltd. vs. MacInnis, [1931] 3 D. L. R. 693. 
J. W. deB. Farris, K. C., for appellant. G. F. Henderson, K. C., 
for respondent. 


Colorado. 


Example of personal liability of officers and directors for corpora- 
tion’s debts because of failure of corporation to file its annual report. 
The Colorado law provides that in event of failure of a corporation 
to file with the Secretary of State its annual report within a stated 
period the officers and directors shall be personally liable for all 
indebtedness of the corporation contracted during the preceding 
year and until the report is filed. It is further provided that until 
a corporation’s license tax has been paid no reports, etc., may be 
filed by it in the office of the Secretary of State. Here the annual 
report was submitted on time but was not filed because the license 
¢ax had not been paid in full (and the corporation was so advised) ; 
subsequently both the report and the partial payment on the license 
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tax were returned to the corporation; thereafter the tax was paid 
in full and the resubmitted report was then accepted for filing by 
the Secretary. Action was brought against certain officers and 
directors of the corporation on their personal liability, under the 
statute, for certain debts of the corporation. The Supreme Court of 
Colorado affirms the judgment below for the plaintiff creditor. The 
court says: “The conditions under which a personal liability for 
corporate debts attaches to officers and directors of a corporation 
which fails to file its annual report are unqualified and definite; they 
existed here, and no legal valid defense was interposed by defend- 
ants. The records in the office of the secretary of state import verity 
and truth, and one seeking to learn whether or not an annual report 
has been filed may safely rely on them.” Buckman et al vs. H. A. 
Marr Grocery Co., 300 P. 894. W. B. King, of Denver, for plaintiffs 
in error. Nathan H. Creamer and Frederick P. Cranston, both of ° 
Denver, for defendant in error. 


Connecticut. 


Domestic corporation may remove its operating plant to point 
outside of Connecticut. A Connecticut manufacturing corporation 
after having maintained its plant in Connecticut for more than 
seventy-five years resolved, by a vote of three to two of its five direc- 
tors, to remove the plant from the home state and re-establish it in 
a distant state. This is an action by the dissenting directors to enjoin 
the removal on the grounds (1) that as a fundamental change in 
plan, scope, and purpose of the corporation is involved the consent 
of all the stockholders is required by law, (2) that the proposed 
removal in and of itself requires, under § 3461, General Statutes, the 
concurring vote of two-thirds of the capital stock, preferred and 
common, and (3) that the proposed removal would, under the cir- 
cumstances, expose the assets of the company to danger of waste. 
The Supreme Court of Errors of Connecticut finds no error in the 
judgment of the court below for the defendant corporation. The 
court finds, as to (1), that the corporate plan, scope, and purpose as 
stated in the articles of incorporation remain unchanged, as to 
(2), that there is no change in the nature of the business and that the 
change of location referred to in the statute applies to the location 
prescribed by the articles—i. e., (in this case) the location of the 
corporate domicile, and, as to (3), while “the remedy rests in the 
sound discretion of the court,” considering all the facts “it was not 
an unreasonable or arbitrary exercise of discretion which led the 
trial court to refuse to intervene.” Carter et al. vs. Spring Perch 
Co. et al., 155 A. 832. David S. Day, of Bridgeport, for appellants. 
William H. Comley, of Bridgeport, for appellees. 


Florida. 


Mandamus to compel transfer of stock to name of purchaser at 
judicial sale. A bank obtained a judgment against one who was the 





32 The Corporation Journal 





holder of one share of stock in a corporation; execution was levied 
on his stock; sale was made by the sheriff ; bill of sale was delivered 
to the purchaser; on presentation of the bill of sale to the corpora- 
tion with request that the share be transferred to the name of the * 
purchaser such request was refused: Mandamus proceeding to com- 
pel transfer. It was contended that mandamus will not lie in such 
case. The Supreme Court of Florida, affirming the judgment below 
awarding a preemptory writ, says: “Under this provision (Sec. 2852, 
Fla. R. G. S., Sec. 4539, Fla. C. G. L.,—making it the duty of the 
proper officer of the corporation to effect transfer in such cases) the 
transfer officer of the corporation becomes an officer of the court for 
the purpose of consummating the execution of judgment of the 
court. In other words, as the corporate stock is an intangible thing, 
the possession of which the sheriff is without power to deliver to 
the purchaser, the statute confers upon the transfer officer of the 
corporation the authority and duty to do that thing which the sheriff 
cannot do by delivering to the purchaser proper certificates of stock 
of the corporation and thereby prima facie divesting the judgment 
debtor of his property rights in such intangible property. Because 
of this official status being conferred by statute upon the transfer 
officer of the corporation, mandamus will lie to compel him to per- 
form such official duty.” Mixson vs. First Nat’l Bank, 136 S. 258. 
Shutts & Bowen, L. S. Bousteel, and Jos. F. McPherson, of Miami, 
for plaintiff in error. L. R. Railey, of Miami, for defendant in error. 


Louisiana. 


Stock issued in exchange for a lease may not be canceled by reso- 
lution of Board for alleged want of consideration; appraisals. This 
is an action to reinstate 250 shares of the capital stock of the defen- 
dant corporation, canceled by resolution of the board of directors 
for alleged want of consideration. Plaintiff prevailed below. The 
Supreme Court of Louisiana affirms. The stock was issued in con- 
sideration of a lease to explore for gravel on certain lands owned by 
plaintiff. The Louisiana constitution provides that “corporations 
shall not issue stock or bonds except for labor done, or money or 
property actually received; and all fictitious issues of stock shall be 
void.” The court says: “The purpose of the constitutional article 
is to prohibit a corporation from making any gratuitous disposition 
of its stock, not to prohibit corporations from issuing stock for serv- 
ices rendered or property received at a valuation honestly placed 
thereon by its board of directors.” And further: “Section 3 of 
Act No. 267 of 1914 does require that property given in exchange 
for stock shall be appraised by the board of directors, but it prescribes 
no special form of appraisement. And a resolution by the board of 
directors authorizing the purchase of property for so many shares 
of stock of the corporation is in effect an appraisement of such prop- 

serty as being worth the par value of such stock.” Johnston vs. 
National Sand & Gravel Co., 134 So. 369. Shelby S. Reid, of Amite, 








Nebraska. 
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and Milling, Godchaux, Saal & Milling, of New Orleans, for appel- 
lant. Michael M. Irwin and St. Clair Adams, both of New Orleans, 
and Ellis, Ellis & Ellis, of Amite, for appellee. 


Michigan. 


Right of corporation to exclusive use of its name in state of incor- 
poration. This is an unsuccessful effort by a Michigan corporation 
to enjoin a partnership from using as its business name the name of 
the corporation, i. e., “Good Housekeeping Shop.” The Supreme 
Court of Michigan, affirming the decree below dismissing the bill, 
finds that there is no unfair competition,—in fact there is no com- 
petition at all, because of respective geographical locations and other 
conditions. The purpose of this digest is to note the court’s conclu- 
sions on consideration of plaintiff’s contention that incorporation 
gives it the exclusive right to use of its name in Michigan. The 
court says that by state law no other domestic corporation may take 
the same or a similar name; were it not for the statute another 
domestic corporation could take the name unless prohibited under 
the doctrine of unfair competition. “There being no statutory pro- 
hibition against its use by partnerships or individuals, the rules of 
unfair competition are controlling.” “When a state grants a charter 
to a corporation, it merely authorizes the use of the name in a legal 
manner.” “The corporation is entitled to monopoly of the name only 
so far as justified by the doctrine of unfair competition.” And 
finally: “So, a corporation cannot enjoin the use of a similar name 
by another corporation (in the absence of statute) or by a partner- 
ship or person where the business of the latter does not encroach 
upon the trade of the former and constitute unfair competition.” 
Good Housekeeping Shop vs. Smitter et al., 236 N. W. 872. Ander- 
son, Wilcox, Lacy & Lawson, of Detroit (Dunham, Cholette & 
Allaben, of Grand Rapids, of counsel), for appellant. Eerde W. 
Hoogsteen, of Grand Rapids, for appellees. 


Double liability of stockholders for debts of corporation on failure 
of corporation to publish annual notice of its debts. Action under 
Section 470 Compiled Statutes of Nebraska, 1922 (§ 24-213 C. S. 
of 1929) which provides for double liability of stockholders for debts 
of the corporation, “after the assets of the corporation are first 
exhausted” in event of failure of corporation to give annual news- 
paper notice of the amount of all of its existing debts. It was con- 
tended that the statute of limitations (admittedly, one year) had run. 
The real question is as to when the cause of action accrued. The 
debtor corporation was adjudicated a bankrupt on March 5, 1924 
on an involuntary petition filed January 12, 1924. Final distribution 
of @bhe bankrupt estate was of July 3, 1929. This suit was brought 
May 7, 1928. The United States Circuit Court of Appeals, Eighth 
Circuit, affirming the judgment below (holding, in effect, that the 
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suit was brought in time), says: “Determination of when the assets 
of a corporation have been exhausted may be made in several ways. 
The usual method is by the return of an execution unsatisfied. But 
where the assets of a corporation are in course of administration 
before a receiver, on assignment for benefit of creditors or in bank- 
ruptcy, those assets are not exhausted until the final dividend has 
been paid to creditors and that fact judicially determined. It is not 
possible to know until then what amounts will be necessary to make 
up the deficiency in the indebtedness, and it is clearly the purpose 
of this statute to compel an exhaustion of the assets and an ascer- 
tainment or the possibility of an ascertainment of the remaining 
indebtedness before the cause of action arises thereunder.” Hansen 
vs. Welch, Cook, Beals Co., 49 F. (2d) 576. Harold M. Kelley, of 
Omaha (Robert J. Webb and S. Arion Lewis, Jr., both of Omaha, 
on the brief), for appellant. Charles B. Keller, of Omaha (George 
Doane Keller, of Omaha, on the brief), for appellees. 


New York. 


Liability of directors to account to corporation for profits resulting 
from sales by them of their personally owned stock in the corporation. 
Action by stockholders of a corporation to compel directors thereof 
to account to the corporation for profits made on sale by them of 
their share holdings in such corporation. The motion to dismiss the 
complaint is denied by the New York Supreme Court, Special Term, 
New York County. The court says: “Ordinarily a director pos- 
sesses the same right as any other stockholder to deal freely with 
his shares of stock and to dispose of them at such a price as he may 
be able to obtain.” (Action is brought under Section 60 of the 
General Corporation Law, subdivision 2.) “At first glance, it would 
seem that there has been no loss or waste of corporate funds, and 
no profit by the defendants at the expense of the corporation. A 
director generally does not violate his duty in selling his own stock 
at a price above the prevailing market, instead of disclosing and 
affording to the corporation the opportunity of disposing of its 
unissued stock upon such advantageous terms. But where his acts 
are motivated by the aim of placing a competitive concern ina 
position to dominate the corporation, they clash with his duties as a 
fair and impartial director. And when the execution of such an aim 
is further influenced by the motive of personal gain, the director 
who received such unlawful consideration must account to the cor- 


poration for the moneys so received.” Stanton et al. vs. Schenck 
et al., 252 N. Y. Sup. 172. 


Ohio. 


Filing of articles of incorporation with Secretary of Sta ith- 
‘eut more, insufficient to relieve incorporators of personal liability for 
negligence of “corporation.” Such is the caption to a digest, appear- 








Louisiana. 
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ing in the January 1930 JourNaL, page 83, of the opinion of the 
Common Pleas Court of Franklin County (Ohio), when overruling 
the demurrer to the complaint on original hearing. There we said: 
“Before the occurrence complained of, so it is alleged, no stock was 
issued, no capital was paid in, no first meeting of stockholders was 
held, no regulations (by-laws) were adopted, and no board of direc- 
tors was elected.” The court held that “if the allegations are proved 
the defendants [i. e., the incorporators], as joint tort feasors, and 
not the corporation, having committed the negligent acts, and as 
individuals are the proper parties defendant.” The Ohio Court of 
Appeals, now affirming the judgment below for the plaintiff says 
“that the claim of defendants that the corporation was a de facto 
corporation and that it would be deemed a corporation for all pur- 
poses so as to subject it to a liability for wrongdoing or misconduct 
in its business is untenable. The mere fact of corporate existencé 
upon the filing of articles of incorporation does not absolve from 
liability those who transact business for an incompleted corporation.” 
Beck vs. Stimmel, not yet officially reported. Commerce Clearing 
House Court Decisions Reporting Service, Requisition No. 49527. 


Foreign Corporations 


On the right to enforce a contract entered into by a foreign corpo- 
ration that has not complied fully with the foreign corporation law. 
In an action on a contract one defense is that the plaintiff is a foreign 
corporation that had not complied fully with the law relating to 
foreign corporations before entering into the contract. The corpora- 
tion had filed the necessary papers with the secretary of state and 
had designated its place of business and an agent on whom process 
could be served in its behalf. It was conceded that at its Louisiana 
office “no such stock transfer records, or capital stock records, or 
books showing assets and liabilities” as are required to be kept, were 
kept. The pertinent state constitutional provision is that every corpo- 
ration, domestic and foreign, doing business in this state shall do 
the various things therein set forth, The Court of Appeals of 
Louisiana (Orleans), affirming, is of the opinion that, “because of 
the language of the constitutional provision, which is not prohibitory, 
and also because of the substantial compliance with the requirements 
thereof, plaintiff corporation should be permitted to maintain this 
action.” The court says that in almost every case where a penalty 
is imposed for engaging in business without prior compliance con- 
tracts are not held void or unenforceable; where the statutory lan- 
guage is something similar to “no foreign corporation shall engage 
in business until,” contracts are void and unenforceable in event of 
noncompliance; if the statute specifically provides that such a con- 
tract is void such illegality cannot be escaped: “the constitutional 
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aders of the “@Momes: 


The same services chosen for 
the incorporation and represen- 
tation of The National Credit 
Corporation (as they were 
chosen for the Food Admin- 
istration Corporation organized 
at President Wilson’s direc- 
tion, the Flood Credit Cor- 
poration organized at President 
Coolidge’s suggestion for Miss- 
issippi flood relief, the Grain 
Stabilization Corporation or- 
ganized as part of President 
Hoover’s Farm Relief pro- 
gram) because only the safest 
and best of such services were 
acceptable to the attorneys in 
such an important organization, 
are equally available to you in 
the incorporation and represen- 
tation of your own clients’ 
companies. As The Corpora- 
tion Trust Company’s services 
in incorporation and represen- 
tation are safest and best for 
the corporations in which the 
Government has an interest, so 
they are safest and best for 
your clients. 
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provision involved here does not fall within any of the classifications 
above mentioned”—“had it been intended that contracts entered 
into without prior compliance with the constitutional provision 
should be null and unenforceable, it would have been quite simple 
for the framers thereof to have so declared.” And, and but, the 
court says: “It is our opinion that failure to comply with the com- 
paratively unimportant requirements referred to should not deprive 
the offending corporation of all rights under its contracts, but that the 
proper officials of the state may, by proper action, force either the 
departure of the corporation or its compliance with such require- 
ments.” Claude Neon Federal Co., Inc. vs. Four Hundred Club 
et al., 134 So. 445. Michel Provosty and Oliver P. Carriere, both of 
New Orleans, for appellants. Thomas J. Martin, of New Orleans, 
for appellee. 


Michigan. 


Unlicensed foreign corporation is protected by rule that a plaintiff 
in equity must do equity. Appellants sought below to have appel- 
lees restrained from making any claim to certain property by 
reason of a mortgage given thereon by appellants to one of the 
appellees, or by reason of the sheriff’s sale incident to the fore- 
closure of such mortgage; cancellation of the mortgage and of the 
sheriff’s deed on foreclosure was sought, also—on the grounds, 
among others, that the mortgage loan was usurious, and that the 
mortgagee was a corporation foreign to Michigan and not licensed 
to do business in that state. Defendants, below, moved to dismiss 
on the ground that the bill contained no offer to do equity by way 
of offering repayment of money actually received incident to the 
loan and interest at the legal rate accrued thereon. Plaintiffs elected 
to stand on their bill and declined to amend by embodying an 
allegation to do equity. The motion to dismiss was granted. On 
appeal the Supreme Court of Michigan affirms, saying, inter alia, 
“Under the holdings in this state plaintiffs cannot be granted relief 
which is so plainly inequitable and unconscionable. The mere fact 
that a foreign corporation has carried on business in this state with- 
out being duly licensed so to do does not under all circumstances 
bar it from obtaining legal redress in the courts of this state. We 
know of no authority which relaxes the rule that a plaintiff in equity 
must do equity simply because the cefendant is a foreign corpora- 
tion carrying on business without a license in the jurisdiction.” 
Windisch et al. vs. Mortgage Security Corporation of America, et al., 
236 N. W. 880. Bratton & Bratton, of Detroit, for appellants. Sem- 
pliner, Dewey, Stanton & Bushnell, of Detroit (D. Neil Reid, of 
Detroit, of counsel), for appellees. 


New York. 


~ A certain corporation foreign to New York was not “doing busi- 
ness” in New York. A corporation, foreign to New York, brought 
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this action on a note. As a defense it was urged that as the 
corporation was doing business in New York and had not qualified 
in the state it was without right to sue. The City Court of New 
York, County of Brortx, holds that the corporation was not so 
engaged in business within the state as to bring it within the pro- 
visions of Section 110 of the Stock Corporation Law. The corpora- 
tion had authorized a certain individual to open an office in New 
York City from which he made efforts to sell the plaintiff’s wares. 
The name of the corporation appeared on the door of this office and 
on the building directory; the lease of the office, and the telephone 
and protective services were taken in the individual’s own name; 
apparently the individual was on salary; he was reimbursed by the 
company for certain of his office expenses. Citing cases the court 
says: “The mere maintenance of the office for the plaintiff did not 
constitute doing business by the corporation within this state” ; “nor’ 
does the fact that the plaintiff’s name appeared upon the door of 
the office, establish that it was doing business in this state”; “on 
the evidence the agent, but not the corporation, was doing business 
in this state”; “a foreign corporation has a right to send its agent 
into the state of New York, there to make contracts for the sale and 
delivery of its goods, and the right to make such contracts carries 
with it, by necessary implication, the right to enforce such contracts 
in the courts of this state, in the absence of lawful limitations upon 
that right.” Ideal Werke A. G. Fur Drahtlose Telephonie vs. Roos 
et al., 250 N. Y. S. 481. Leopold Klinger, of New York City, for 
plaintiff. Arthur S. Johnson, of New York City, for defendant. 


Foreign corporation having sales agency merely in New York is 
not “doing business” in New York for service of process purposes. 
Judgment was recovered in New York courts against an Ohio corpo- 
ration ; assignee of the judgment prays to have the judgment reduced 
to a judgment in Ohio. The company has a sales agency arrange- 
ment with a New York City firm which handles most if not all of 
the corporation’s product and that of other manufacturers, selling 
on a commission basis. It extends no credit; all orders taken are 
subject to approval by the principal ; it inserted, on its own authority, 
the principal’s name in the New York telephone book and city direc- 
tory, giving the agent’s telephone number and New York City 
address, respectively; principal’s name is in the building directory; 
the agent’s office and selling expenses are its own and are not reim- 
bursed to it; prospective customers in the agent’s territory writing 
direct to the principal are referred to the agency; the agency, in 
correspondence, refers to the principal’s factory as “our factory.” The 
Ohio corporation’s letterheads carry the legend “New York Office, 
253 Broadway”—such being the address of the agent. The Ohio 
Court of Appeals after referring to New York court decisions and 
saying “We consequently derived no authoritative expression from 
the opinions of the state courts of New York” resorts to Federal 
court decisions, and on the authority thereof reverses the judgment 
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of the Ohio Common Pleas Court which was for the plaintiff, and 
dismisses the petition, finding that the course of conduct pursued by 
the Ohio corporation does not constitute “doing business” in New 
York state. Warren Tool & Forge Co. vs. Marcus, 177 N. E. 49. 
John A. Elden, of Cleveland, for plaintiff in error. N. I. Roth, of 
Warren, and B. F. Roth, of Youngstown, for defendant in error. 


Oklahoma. 


Right of unlicensed foreign corporation to acquire and assign min- 
eral rights in Oklahoma. Here, a corporation, foreign to Oklahoma 
and not licensed to do business in that state, acquired by purchase 
the mineral rights in a tract of land in Oklahoma; later it assigned 
undivided fractional interests in such rights to other parties. Effort 
is by those who deeded the rights to the corporation originally to 
have all the deeds declared illegal and canceled as of record on the 
ground that the foreign corporation, not having qualified under the 
foreign corporation laws of Oklahoma, could not legally purchase 
the rights and so could not acquire or give legal title thereto, and 
that any contract of purchase made by it while unqualified is abso- 
lutely void. The Supreme Court of Oklahoma, affirming the judg- 
ment below, holds, in a five to two decision, one judge being absent, 
(the opinion is long), that under the Oklahoma law the plaintiffs 
cannot prevail. “Our domestication statutes do not contain any 
provision that a foreign corporation shall not hold or dispose of 
property in this state, and do not contain the provisions that the 
contracts made by such corporations are ‘wholly void on its behalf 
and on behalf of its assigns.’ Our statute says that the same ‘shall 
be void as to the corporation.”” “We conclude that defendants 
[plaintiffs] are estopped under Section 5247, C.O.S. 1921, [estoppel 
by receiving benefits} from denying the capacity of the corporation 
to take title to the lands involved; that the title passed from the 
plaintiffs to the corporation, and that plaintiffs were not and are 
not in a position, after the execution of the deed in question, being 
an executed contract, and after receiving the benefit therefrom, to 
deny, under said Section 5247, C. O. S. 1921, the capacity of said 
corporation to take the title to the premises herein, and that the deed 
is not void.” McMillan et ux. vs. Pawnee Petroleum Corp. et al., 
1 P. (2d) 775. Bierer & Bierer, of Guthrie, for plaintiffs in error. 
W. N. Stokes, Grant & Grant, and Ed. I. Irwin, of Oklahoma City, 
and McGuire & McGuire, of Guthrie, for defendants in error. 


South Carolina. 


Soliciting business merely, without more, does not constitute 
“doing business” within a foreign state. Here, a Delaware corpora- 
tion, not authorized to do business in S. Carolina, had its principal 
place of business in New York City and manufacturing plants in 

‘ Virginia and Georgia. It employed a business soliciting agent for 
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certain territory, including South Carolina, on a commission basis 
with a guaranteed minimum income; further, the company reim- 
bursed the agent for his actual selling expenses including the rent 
of the office he maintained and his telephone. All orders taken 
by the agent were submitted to New York for either acceptance or 
rejection ; shipments were made from without South Carolina; pay- 
ments for goods purchased were made direct to New York. The 
agent had no authority, in connection with the company’s business, 
other than as stated. On one occasion payment for a bill of goods 
was made to and accepted by him; on another occasion he made 
an investigation in connection with a shipment of goods to a cus- 
tomer, reporting the results thereof to the company’s New York 
office, merely. The United States District Court, Western District, 
South Carolina, holds that the Delaware corporation was not “doing 
business” in South Carolina. (Service of process was made in such’ 
a way, the court intimates, that it would have been held ineffectual 
in any event.) Rayon Products Corp. vs. Tubize Chatillon Corp., 
and ano., not yet officially reported. Commerce Clearing House 
Court Decisions Reporting Service, Requisition No. 49283. 


Virginia. 


Action will lie in Virginia court against withdrawn and dissolved 
foreign corporation on cause arising in state at time it was domesti- 
cated and doing business in state. Action for damages on account 
of alleged breach of an alleged contract brought against a dissolved 
Delaware corporation which at the time the alleged contract was 
entered into was licensed to do business in Virginia but which, 
before the suit was brought, had withdrawn from the state and had 
dissolved, as provided by the laws of Delaware no doubt. Service 
of summons was on the Secretary of State as its one-time appointed 
agent for the purpose. Additionally to a denial of liability the 
defendant asserted that having withdrawn from the state (and hav- 
ing dissolved) the service on the Secretary of State was invalid and 
void and it is no longer amenable to the jurisdiction of any Virginia 
court. The court below found for the plaintiff; for error not material 
to mention here the Supreme Court of Appeals of Virginia reverses 
and remands for a new trial but upholds the plaintiff’s right to bring 
the action. Section 3810 of the Virginia code provides that a dis- 
solved Virginia corporation is kept alive for three years for the 
purpose of suing and being sued. Section 163 of the state constitu- 
tion provides that, absent discrimination, no foreign corporation shall 
be relieved from compliance with any of the requirements made of 
similar domestic corporations. The court says: “It is obvious that 
the purpose of section 163 of the Constitution was to place domesti- 
cated foreign corporations on a plane of equality with domestic 
corporations of like kind. Service of process upon the statutory 
agent of such foreign corporation, notwithstanding it may have with- 
drawn from Virginia and surrendered its charter in its home state, 
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is effectual to give jurisdiction to Virginia courts in suits of the 
kinds here involved. Under section 3810 of the code, it may be sued 
on contracts arising in Virginia while it was doing business here even 
after withdrawal or dissolution.” Du Pont Engineering Co. vs. John 
P. Harvey Const. Co., 158 S. E. 891. Plummer & Bohannan and 
Willis W. Bohannan, all of Petersburg, for plaintiff in error. A. W. 
Patterson, of Richmond, and Jas. E. Palmer, of Roanoke, for defend- 
ant in error. 


Taxation 
Michigan. 


Corporation in hands of temporary receiver appointed to operate 
the business “to the end that the business of the defendant may be 
preserved as well as its assets” is liable to pay annual privilege tax. 
Here, the court appointed a receiver for a Michigan corporation, 
with the usual powers and with authority to operate the business 
“to the end that the business of the defendant may be preserved as 
well as its assets.” “The issue is whether the corporation is subject 
to the privilege fee which, by C. L. 1929, § 10140, every domestic 
corporation is required to pay ‘for the privilege of exercising its 
franchise and of transacting its business within this state,’ and which 
accrued after the appointment of the receiver and its taking control 
of the corporate property and business. The question is one of 
first impression with this court.” Thus, the Supreme Court of 
Michigan. Citing many cases, in other jurisdictions, differentiating 
those wherein it was evidenced that the corporation was insolvent, 
or in process of liquidation, etc., and noting differences in terminology 
of state laws, the court says: “It appears, then, that the courts are 
unanimous in holding a receiver liable for the franchise or privilege 
tax where he operates the business of the corporation. May the 
rule be sustained in principle?’ The court answers affirmatively 
saying, after some discussion: “So it follows that, in conducting 
the business under order of court, the receiver is exercising the 
franchise ‘to do’ of the corporation,” and, “The tax is on the fran- 
chise, and, as the franchise in being exercised by the receiver, the tax 
is valid. This ruling is confined to the case before us and without 
prejudice to the contentions of counsel as to liability under other 
circumstances.” In re Detroit Properties Corporation et al., 236 
N. W. 850. Beaumont, Smith & Harris, of Detroit (M. S. Harlan 
and Richard W. Larwin, both of Detroit, of counsel), for plaintiffs. 
Paul W. Voorhies, Atty. Gen., and Charles Rubiner, Asst. Atty. Gen. 
(Alice E. Alexander, of Lansing, of counsel), for defendants. 


New York. 


Consolidated railroad company formed pursuant to laws of six 
states not subject to New York tax on increase of capital. Though 
“railroad” a paragraph is warranted. The New York Central & Hud- 
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son River Railroad Company, a New York corporation, and other 
railroad companies then existing under the laws of one or more of 
the states of New York, Pennsylvania, Ohio, Indiana, Illinois, and 
Michigan, consolidated into the New York Central Railroad Com- 
pany. “The new consolidated corporation was formed pursuant to 
the laws of six states.” Some years later (in 1930) an increase of 
capital from $500,000,000 to $700,000,000 was voted by the stock- 
holders. Section 180 of the New York Tax Law provides that in 
the case of an increase of authorized capital by any “corporation 
incorporated under any law of this state” a certain percentage of the 
increase shall be paid to the state as a tax. A certificate of increase 
of capital was presented to the Secretary of State of New York 
for filing accompanied by the then statutory filing fee of $20. The 
Secretary refused to file on the ground that the $100,000 tax on in- 
crease of capital referred to above had not been paid. Proceeding’ 
for preemptory mandamus directing the Secretary to accept and file. 
This was denied below. The New York Supreme Court, Appellate 
Division, Third Department, reverses and grants the order, saying 
that for purposes of the tax here in question the company was not 
incorporated under the laws of New York since, as in the Nickle 
Plate Case, “concurrent legislation of the other states was essential 
to the completion of the consolidation”’—and though each state 
“treats such a consolidated corporation within its own territory as a 
domestic corporation.” N. Y. C. R. Co. vs. Flynn, Secy. of State, 251 
N. Y. S. 343. Whalen, Murphy, McNamee & Creble, of Albany 
(R. E. Whalen and F. McNamee, Jr., of Albany, of counsel), for 
appellant. Court of Appeals affirms, without opinion, Oct. 13, 1931. 


Texas. 


Credit men’s association subject to corporation franchise tax. The 
“Associated Retail Credit Men of Austin” is a Texas corporation 
(or association) without capital stock; its membership is composed 
of retail merchants of Austin; it is a member of the national associ- 
ation; its charter purpose “is to acquire, preserve, and disseminate 
valuable business information, and to adopt rules and regulations 
in connection therewith”:—the purpose and activities of a credit 
men’s association need no description. The association claimed 
exemption from annual franchise tax (Article 7084, R. C. S. of 
Texas, 1925,—prior to 1930 and 1931 amendments), (1) because it 
had no capital stock, and, (2) because it was exempt under Article 
7094 which provides that the franchise tax shall not apply to “cor- 
porations having no capital stock and organized for the exclusive 
purpose of promoting the public interest of any city or town.” The 
Commission of Appeals of Texas, Section A, agrees with the Court 
of Civil Appeals that Article 7084 (prior to amendments referred to 
—as it has since, in terms) levied a franchise tax on corporations 
without capital stock as well as on those with capital stock, but 
disagrees with the holdings below that the Association is exempt 
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under Article 7094, and reverses and remands, finding that “the pri- 
mary purpose of the Association is for the private benefit of its 
members.” McCullum, Secy. of State vs. Associated Retail Credit 
Men of Austin, 41 S. W. (2d) 45. Robert Lee Bobbitt, formerly 
Atty. Gen., and Rice M. Tilley, formerly Asst. Atty. Gen., for plain- 
tiffs in error. George Mendell, of Austin, for defendant in error. 


Washington. 


Annual license fee for a domestic corporation based on authorized 
capital stock while that for foreign corporation is on that employed 
in state only is not violative of either the Federal or state constitu- 
tion. Thus decides the Supreme Court of Washington in this case, 
affirming the judgment below. About 6% of plaintiff’s business is 
Washington local business; about 15% of its total property value 
is located in that state; being a Washington corporation its annual 
license fee is based on its total authorized capital stock: a foreign 
corporation, similarly situated in every respect except that it was 
incorporated under the laws of some state other than Washington 
would pay a license fee for the privilege of carrying on intrastate 
business in Washington much less than that paid by plaintiff since 
it would be based on the proportion of its capital stock employed 
in the state, only. “It is the appellant’s contention that the act 
authorizing the tax is void because violative of both the Federal and 
State Constitution. It argues that it violates the Federal Constitu- 
tion because, first, it taxes and otherwise burdens interstate com- 
merce, and, second, because it deprives the appellant of the equal 
protection of the laws; and that it violates the State Constitution 
because it allows a foreign corporation to transact business within 
the state on more favorable terms than it allows a domestic corpora- 
tion to transact a like or similar business.” Citing and quoting from 
United States Supreme Court decisions the Federal questions are 
disposed of. On the strictly state question, turning to the statute 
and other taxing statutes of the state applicable to both domestic 
and foreign corporations the court finds that each is taxed on its 
real estate and tangible personal property within the state and on 
its right to do business in the state; ignoring intangible personal 
property which the state does not tax, it is obvious that the property 
mentioned is all that a foreign corporation has or can bring into the 
state which is subject to taxation. “But it is not so with the domes- 
tic corporation. It has an additional element of property in the 
state subject to taxation which the foreign corporation has not; 
namely, the right the state has granted it to exist as a corporation.” 
Therefore Washington “does not allow a foreign corporation to 
transact business within the state on more favorable conditions than 
are prescribed by law to similar corporations organized under the 
laws of the state.” Spokane International Ry. Co. vs. State, 299 
P. 362. Alex M. Winston, of Spokane, for appellant. John H. 
Bunbar and V. D. Bradeson, both of Olympia, for the State. 
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CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


United American Utilities, Inc. Detroit Bridge Corporation 
Atlas Lumnite Cement Company Gulf Air Lines, Inc. 
P. Lorillard Company American Hide & Leather Co. 
Alpha Portland Cement Company Knickerbocker Ice Company 
South American Air Line, Inc. Carpenter Steel Company 
MacMarr Stores, Inc. Western Pacific Railroad Corp. 
Southern Pacific Railroad Co. of Mexico 
Keokuk & Hamilton Bondholders Company 
Transcontinental & Western Air, Inc. 


Some Important Matters 
for November and December 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing cor- 
porations of report and tax matters requiring attention from time to time, 
furnishing information regarding forms, practices and rulings. 


Ataska—Annual Corporation Tax due on or before January 1.— 
Domestic and Foreign Corporations. 


DetawarE—Annual Report due on or before first Tuesday in Janu- 
ary.—Domestic Corporations. 


District or CoLumspia—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 


Georcia—Annual License Tax Report due on or before January 1.— 
Domestic and Foreign Corporations. 


New Yorx—Annual Franchise Tax on Business Corporations due on 
or before January 1.—Domestic and Foreign Business Corpora- 
tions other than realty and holding companies. 

Supplementary franchise tax return due on or before Novem- 
ber 30.—Domestic and Foreign Corporations organized or quali- 
fied between June 30 and November 1 of current year. 


Unitep States—Fourth Installment of Income Tax imposed for the 
calendar year 1930 due on or before December 15.—Domestic 
corporations and foreign corporations having an office or place 
of business in the United States. 


Utan—Corporation License Tax due between November 15 and 
December 15.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary 
of the statutory requirements, procedure and costs of incorpora- 
tion, completely revised to reflect the changes made by the amend- 
ments of 1931. 


Amendments to Delaware Corporation Law, 1931. Gives the full text 
of those parts of the law amended, indicating by brackets the matter 
repealed and by italics the new matter added. 


Incorporation in Canada Under the Dominion Act. Explains the pro- 
cedure for incorporation of Canadian companies, the requirements, 
taxes, maintenance of office, etc., and all the special features of the 
Dominion Companies Act. Attorneys with a client who may, be- 
cause of tariff barriers, be considering the organization of a Cana- 
dian company to conduct the Company’s Canadian or export 
business,.will find this pamphlet extremely useful. 


When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 


What Constitutes Doing Business. (Revised to April, 1930.) A 208- 
page book containing brief digests of decisions selected from those 
in the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them also accessible 
either by case name or topic. 

Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 

Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 

Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
so many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also find this pamphlet useful when considering the matter 
of what state to choose for incorporation of a client’s business. 

Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests 
for stock transfer are divided and how the principal requirements 
for each classification may be determined, either by the transfer 
agent or the individual desiring transfer made. 
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FIFTY NINE THOUSAND 
FIVE HUNDRED 


bills were introduced in the forty-four state legisla- 
tures which met in regular session in 1931. 


OVER 15,000 OF THESE BILLS BECAME LAW 


No business, occupation or profession was overlooked, 
in this maze of regulation and taxation. 


In times of economic distress — when emergencies 
stimulate the emotions, — when legislators are be- 
ing frantically urged to relief funds — 
when the costs of t are creating fiscal 
deficits — when all try and business is under- 
going adjustment — 


LEGISLATION MUST BE WATCHED 


The cost of following the activities of law making bodies is an 
expense which, now, more than at any other time in recent history, is 
necessary and justifiable. It does not compare with the possible cost 
of an iniquitous regulatory law or a confiscatory tax law, which under 
present conditions, might be upheld. 

The Legislative Re i Department of Commerce Clearing 
House, Inc., is best qualified to act as your national reporting 
representative. 

Thru personal representation at all capital cities, a national system 
of telegraphic communication, and a trained editorial staff, this or- 
ganization is equipped to bring to you within 24 to 36 hours, an 
accurate report of each official action taken on bills of interest to you. 

This is not a general, or blanket service. It is SELECTIVE. 
You will be informed only on bills of interest to you, based on a list 
of subjects specified by you. 

Full texts of bills —a periodical index of all business and taxation 
measures, showing their status—new laws, weeks before they are 
available in bound form. 


A COMPLETE LEGISLATIVE REPORTING SERVICE 
All States Congress Alaska Canada 


For full details of this service for 1932-1933, address 
COMMERCE CLEARING HOUSE, INC. 
Legislative Reporting Department 


120 Broadway 205 West Monroe St., 
NEW YORK CHICAGO 





The Corporation Journal 


The Final Word 


ports of opinions han 
the Suprene Courtexcept in canes 
that made big news for 


involving the 

ny were called upon to give advice 
decide a course of action 

client might easily not be known to 

you at all unless the case had a 

public interest. 


you 
oe et of the Nation’s highest court, 
= the gene of every case before 


No law office with important prac- 
tice should be lacking in this im- 
portant information. No law library 

be incomplete as to this 
up-tothe-minute source of informa- 
tion about the most important court 
in the country. 


Its price per full term of the court 
is but $50.00. Write or telephone, 
this day, the nearest office for more 
detailed information. 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1809 


——— 


120 BROADWAY, NEW YORK 
1S EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST. WILMINGTON, DEL. 


Albany, 180 State St. Detroit, Dime Sav. Bank Bldg. 
Atlanta, Healey Bl Dover, Del., 30 Dover Green 
Baltimore, 10 Light st. Kansas City, R. A. Long Bidg. 
(The Corporation Trust nh Los Angeles, poop ic. 
Boston, Atlantic Nat’! B siinaseosh. Security 
Rs A. Philadelphia, Fidelit: Toe ir. Bidg. 
Ruio. Sq. dg. Pittsbur a ldg. 
328 Mar st St. Portlan oS St. Be” St. 

Geese” 112 Tay’ Adams S$ San Seaneises, it 
Cincinnati, Union Central Tite Bidg. Seattle, Exchan de. 
Cleveland, Union Trust Bidg. St. Louis, 415 Pine St. 

Dallas, Republic Bank Bidg. Washington, 815 15th St., N.W. 








